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payments do not exceed the balance of
the statement of account generated
under paragraph (a)(1) of this section
with respect to which such contracts
are credited. Any customer for which
commodity contracts remain open sub-
sequent to the primary liquidation
date will not be relieved of the obliga-
tion to make margin payments by rea-
son of the bankruptcy of the com-
modity broker: Provided, That the full
amount of any margin payment made
by a customer subsequent to the pri-
mary liquidation date must be credited
to the account referred to in paragraph
(a)(1) of this section for which it was
made.

(5) Distribution. No distribution of eq-
uity may be made to or on behalf of
customers by the trustee with respect
to an account established in accord-
ance with paragraph (a)(1) of this sec-
tion, except pursuant to paragraph
(a)(4) of this section and to §190.08(d).

(b) Liquidation of open commodity con-
tracts. Commodity contracts held open
by the trustee in accordance with para-
graph (a)(1) of this section must be liq-
uidated promptly and in an orderly
manner, if:

(1) Any payment of margin would re-
sult in a deficit in the account in which
they are held;

(2) The customer for, or on whose be-
half, the account is held fails to meet a
margin call within a reasonable time;

(3) The trustee has received no cus-
tomer instructions with respect to
such contract by the sixth calendar
day after entry of the order for relief;

(4) The commodity contract has not
been transferred in accordance with
§190.08(d)(2) on or before the seventh
calendar day after entry of the order
for relief; or

(6) The commodity contract would
otherwise remain open (e.g., because it
cannot be settled in cash) beyond the
last day of trading in such contract (if
applicable) or the first day on which
notice of delivery may be tendered
with respect to such contract, which-
ever occurs first.

(c) Liquidation of specifically identifi-
able property other than open commodity
contracts. All specifically identifiable
property other than open commodity
contracts which have not been lig-
uidated prior to the primary liquida-
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tion date, and for which no customer
instructions have been timely received
must be liquidated, to the extent rea-
sonably possible, no later than the
sixth calendar day after final publica-
tion of the notice referred to in
§190.02(b)(1). All other specifically iden-
tifiable property must be liquidated or
returned, to the extent reasonably pos-
sible, no later than the seventh cal-
endar day after final publication of
such notice.

[48 FR 8739, Mar. 1, 1983, as amended at 77 FR
6378, 6380, Feb. 7, 2012]

§190.04 Operation of the debtor’s es-
tate—general.

(a) Compliance with the Act and regula-
tions. Except as specifically provided
otherwise in this part, the trustee shall
comply with all of the provisions of the
Act and of the regulations thereunder
as if it were the debtor.

(b) Computation of funded balance.
Using the information available, the
trustee must compute a funded balance
for each customer account which con-
tains open commodity contracts as of
the close of business each day subse-
quent to the order for relief until the
final liquidation date. Such computa-
tion must be completed prior to noon
on the next business day.

(c) Records—(1) Maintenance. Subject
to the requirements of the Bankruptcy
Code, records of the computations re-
quired by this part shall be maintained
in accordance with §1.31 of this chapter
by the trustee for the greater of the pe-
riod required by §1.31 of this chapter or
for a period of one year after the close
of the bankruptcy proceeding for which
they were compiled.

(2) Accessibility. The records required
to be maintained by paragraph (c)(1) of
this section shall be available during
business hours to the Court, parties in
interest, the Commission and the U.S.
Department of Justice. At any time on
or after the filing date, the commodity
broker, or the trustee if a trustee has
been appointed, shall be required to
give the Commission and the U.S. De-
partment of Justice immediate access
to all records of the debtor, including
records required to be retained in ac-
cordance with §1.31 of this chapter and
all other records of the commodity
broker, whether or not the Act or this
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chapter would require such records to
be maintained by the commodity
broker.

(d) Liquidation—(1) Order of Liquida-
tion—(i) In the Market. Liquidation of
open commodity contracts held for a
house account or customer account by
or on behalf of a commodity broker
which is a debtor shall be accomplished
pursuant to the rules of a clearing or-
ganization, a designated contract mar-
ket, or a swap execution facility, as ap-
plicable. Such rules shall ensure that
the process for liquidating open com-
modity contracts, whether for the
house account or the customer ac-
count, results in competitive pricing,
to the extent feasible under market
conditions at the time of liquidation.
Such rules must be submitted to the
Commission for approval, pursuant to
section bc(c) of the Act, and be ap-
proved by the Commission. Alter-
natively, such rules must otherwise be
submitted to and approved by the Com-
mission (or its delegate pursuant to
§190.10(d) of this part) prior to their ap-
plication.

(ii) Book entry. Notwithstanding
paragraph (d)(1) of this section, in ap-
propriate cases, upon application by
the trustee or the affected clearing or-
ganization, the Commission may per-
mit open commodity contracts to be
liquidated, or settlement on such con-
tracts to be made, by book entry. Such
book entry shall offset open com-
modity contracts, whether matched or
not matched on the books of the com-
modity broker, using the settlement
price for such commodity contracts as
determined by the clearing organiza-
tion. Such settlement price shall be de-
termined by the rules of the clearing
organization, which shall ensure that
such settlement price is established in
a competitive manner, to the extent
feasible under market conditions at the
time of liquidation. Such rules must be
submitted to the Commission for ap-
proval pursuant to section 5c(c) of the
Act, and be approved by the Commis-
sion. Alternatively, such rules must
otherwise be approved by the Commis-
sion (or its delegate pursuant to
§190.10(d) of this part) prior to their ap-
plication.

(2) Liquidation only. Nothing in this
part shall be interpreted to permit the
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trustee to purchase or sell new com-
modity contracts for customers of the
debtor except to offset open com-
modity contracts or to transfer any
transferable notice received by the
debtor or the trustee under any com-
modity contract: Provided, however,
That the trustee may, in its discretion
and with approval of the Commission,
cover uncovered inventory or com-
modity contracts of the debtor which
cannot be liquidated immediately be-
cause of price limits or other market
conditions, or may take an offsetting
position in a new month or at a strike
price for which limits have not been
reached.

(3) Exception to Liquidation Only. Not-
withstanding paragraph (d)(2) of this
section, the trustee may, with the
written permission of the Commission,
operate the business of the debtor in
the ordinary course, including the pur-
chase or sale of new commodity con-
tracts on behalf of the customers of the
debtor under appropriate cir-
cumstances, as determined by the Com-
mission.

(e) Other matters—(1) Determination as
to bona fide hedges. In determining
which commodity contracts are eligi-
ble to be held open for transfer pursu-
ant to customer instruction, the trust-
ee may rely on the designation in the
accounting records of the commodity
broker that the account for or on be-
half of which the contract is held is a
hedging account. Commodity contracts
maintained in a hedging account may
be treated by the trustee as specifically
identifiable.

(2) Disbursements. The trustee shall
make no disbursements to customers
prior to final distribution except with
approval of the court or in accordance
with §190.08(d).

(3) Investment. The trustee shall
promptly invest the equity resulting
from the liquidation of commodity
contracts, and the proceeds of the lig-
uidation of specifically identifiable
property, in obligations of the United
States and obligations fully guaranteed
as to principal and interest by the
United States, and may similarly in-
vest any customer equity in accounts
which remain open in accordance with
§190.03: Provided, That such obligations
are maintained in a depository located
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in the United States, its territories or
possessions.

(4) Margin calls—reasonable time. Ex-
cept as otherwise provided in this part,
a reasonable time for meeting margin
calls made by the trustee shall be
deemed to be one hour, or such greater
period not to exceed one business day,
as the trustee may determine in its
sole discretion.

(5) Management of Long Option Con-
tracts. Subject to the applicable lig-
uidation provisions the trustee must
use its best efforts to assure that a
long option contract with value does
not expire worthless.

(Secs. 2(a), 4c, 4d, 4g, 5, ba, 8a, 15, 19 and 20 of
the Commodity Exchange Act, as amended
by the Futures Trading Act of 1982, Pub. L.
97-444, 96 Stat. 2294 (1983), 7 U.S.C. 2 and 4a,
6c, 6d, 6g, 7, Ta, 12a, 19, 23 and 24 (1976 & Supp.
V. 1981 and Pub. L. 97-444); secs. 761-766 of the
Bankruptcy Reform Act of 1978, as amended
by the Bankruptcy Act Amendments, Pub. L.
97-222, 96 Stat. 235 (1982), 11 U.S.C. 761-766
(Supp. V. 1981 as amended by Pub. L. 97-222))

[48 FR 8739, Mar. 1, 1983, as amended at 48 FR
28980, June 24, 1983; 75 FR 44893, July 30, 2010;
77 FR 6380, Feb. 7, 2012]

§190.05 Making and taking delivery on
commodity contracts.

(a) General. (1) In the event that the
trustee is unable to liquidate an open
commodity contract subject to phys-
ical delivery or an option on a physical
commodity, which cannot be settled in
cash, prior to the last day of trading in
that contract as required by
§§190.02(f)(1) and 190.03(b)(5), the trustee
must use its best efforts to prevent
property which is to be delivered for or
on behalf of a customer to fulfill that
contract, or property for which deliv-
ery is being taken with respect to a
customer pursuant to that contract,
from becoming part of the debtor’s es-
tate.

(2) Delivery account shall mean any
account prominently designated as
such in the records of the debtor which
contains only the specifically identifi-
able property associated with delivery
set forth in §190.01(kk) (3), (4), and (5),
except that with respect to §190.01(kk)
(4) and (5), delivery need not be made
or taken and exercise need not be ef-
fected for such property to be included
in a delivery account.
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(3) The portion of the price or the
proceeds of a commodity contract upon
delivery which is not specifically iden-
tifiable property under §190.01(kk) (4)
and (b)) must be distributed pro rata
under section 766(h) of the Code.

(b) Rules for deliveries on behalf of a
customer of a debtor. Except in the case
of a commodity contract which is set-
tled in cash, each designated contract
market, swap execution facility, or
clearing organization shall adopt,
maintain in effect and enforce rules
which have been submitted in accord-
ance with section 5c(c) of the Act for
approval by the Commission, which:

(1) Permit the making and taking of
delivery to fulfill a commodity con-
tract for a physical commodity or an
option on a physical commodity, which
has not become part of the debtor’s es-
tate on the date of the entry of the
order for relief but with respect to
which commodity contract:

(i) Trading has ceased on the date of
the entry of the order for relief;

(ii) Notice of delivery has been ten-
dered on or before the date of the entry
of the order for relief; or,

(iii) Trading ceases before it can be
liquidated by the trustee, to be effected
directly between the customer of the
debtor and the person identified by the
clearing organization as the party to
whom delivery should be made or from
whom delivery should be taken by such
customer of the debtor without inter-
vention of the trustee and without in-
cluding such physical commodity or
the payment for such physical com-
modity in any bankruptcy distribution:
Provided, however, That a customer
shall not be relieved of his obligation
to make or take delivery for the sole
reason that delivery must be made or
taken from a commodity broker which
is a debtor; and

(2) Recognize that the equity of a
customer of the debtor in a commodity
contract upon which delivery is made
or taken must be included in the net
equity claim of that customer and, as
such, can only be distributed pro rata
at the time of, and as part of, any dis-
tributions to customers made by the
trustee.

(c) Delivery made or taken within the
debtor’s estate. (1) Any property in a de-
livery account which is part of the
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